as  argued in this dissent,   the Secretary has  no  authority to   issue a
section 104(d)   citation in  the first place,   the  "time sequence" issue
is moot.   29/

Although an unwarrantable failure closure order is not  at  issue here,
the majority's decision authorizes  the issuance of  such orders  for non-
extant violations alleged by the Secretary to have occurred some time
before  the arrival of an inspector.     Indeed,  the majority's decisions  today
in White County Coal Corp.,   Docket Nos.   LAKE 86-58-R and LAKE 86-59-R,

9 FMSHRC_____ (Sept.   30, 1987)  and Greenwich Collieries,   Docket Nos.

PENN 86-33 and PENN 85-188 _et _al.,   9 FMSHRC ____ (Sept.   30,   1987),  allow

just such  enforcement actions.     As argued  above,   since  the  violation no
longer exists,   the withdrawal order is not issued  for  the purpose of pro-
tecting miners;  no hazard is present at  the  time of  issuance.     This, despite
Congressional statements to   the effect that such orders are necessary so
as  to prevent "miners continuing to work in the face of  hazards." 30/

If,   as  the Secretary suggests,   the withdrawal order  is  issued "to send
a message"  31/ or,   in the terminology of the majority,   for its  "deterrent
effect",   then section 104(d)   curiously takes on  the  trappings of a civil
penalty closure order.

Both the Senate and House bills that gave rise  to  the 1977 Act included
such an order.     Leg.  History,  1977 Act at pp.   159  and 237.     Its  purpose was
not  the protection of miners but was purely punitive.     The order,  however,
could only be imposed by the Commission after a  full hearing.     After due
deliberation,   Congress rejected the civil penalty closure order.     What
Congress was unwilling to delegate legislatively to the  Secretary cannot
be delegated judicially by this Commission,

If as the UMWA argues 32/, the withdrawal order can be terminated
simultaneously with its issuance, the enforcement mechanism of section
104(d) becomes a dead letter, a "nonclosure" closure order. No one is

29/    Aside from the uncertainty now introduced into  the  computation of  the
90 day probationary period,  there is now also a general  lack of  temporal
restraint on the Secretary in applying section 104(d)  sanctions,   particularly
section 104(d) orders,     In two cases decided  today,   the violations are
alleged  to have occurred as short as  one hour   (White County Coal Corp. ,
infra)   and as long as 13 months  (Greenwich Collieries,   infra)   before
issuance of  the orders.

3Q/    Leg.   Hist.,  1977 Act,   619.

31/    "We close  that section of the mine;  we cut off production,   send a
message to everyone involved - from the miners  to  the  operators  -  that
we are not  going to  tolerate this kind of activity,.,.     I would  probably
close  it until the next clean inspection,   yes   ...   The  Commision has often
paid  due deference  to the Secretary's  interpretation of his enforcement
mandates."     Statement of Solicitor of Labor Salem,   oral argument,
December 16,   1986 at pp.  18-20.

Statement of Mr. Meyers for UMWA,   oral argument,   December  16,  1986
at pp.   31-32.

1574ised  them in this appeal.     Furthermore,   as  the majority  is obviously
